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CASES

Dred Scott v. Sandford (US, 1857) (Maj: Taney)
· Issue: are Blacks citizens?

· Holding: no—not intended to be included under the word “citizens” in the Const, and therefore can’t claim any of its rights and privileges 

· Case is about the interpretation of “we the people” (preamble)

· Court relies on a theory grounded in social convention ( Black inferiority at Const framing
· Taney: if you’re outside of “we the people” (i.e. Indians) you can potentially come in as a naturalized citizen; however, if you were specifically excluded from definition of citizens at the founding (i.e. Blacks), you can’t ever be included
· They are decidedly not “the people” – permanently excluded

· Turns on descent – if you are descended from someone who wasn’t included in “we the people,” you can’t become a citizen

· Taney views Const as a social contract – formed by the consent of political community

· No rational person would have entered into Const by giving up his right to life, liberty, and property – includes Black slaves, because they were property

· Natural rights versus legally created rights (statutory and constitutional)

· Taney says only matters what the drafters said our rights are (look to intent to determine meaning)
· Frederick Douglass (commentary) says must read the Const text – can’t bring in any biases or views that the Framers may have had (all text, no intent)
· 14th Amend overrules case

JUDICIAL REVIEW
Marbury v. Madison (US, 1803) (Maj: Marshall)
INVENTS JUDICIAL REVIEW
· Issue: (1) Does Marbury have a right to the commission? (2) If so, do the laws afford him a remedy for violation of that right? (3) Is Marbury entitled to that remedy?
· Holding: (1) Yes (2) Yes—mandamus is the appropriate remedy (3) §13 of the Judiciary Act of 1789 authorizes the issuance of mandamus in this case—but §13 is unconstitutional
· Question 1 – deals with rights of Pres under Const

· When Pres is merely following the law through his agents, his actions are only politically (not judicially) examinable – but when a more specific duty is assigned, and individual rights depend on the performance of that duty, the individual who considers himself injured has a right to resort to the court for a remedy

· Court decides there is judicial review of executive action when it deals with individual rights
· Question 2 – if there is a right, there must be a remedy

· Legal realism ( when we say law, we mean what courts will do in a particular case

· As opposed to legal formulism ( right exists, but it comes without a remedy

· Question 3 – Marshall argues that must look to the text to discern intent
· Const is written – therefore all words are meaningful ( no words intended to be without effect
· Court ignores the command of the structure of the law

· Marshall says court lacks jurisdiction under Art III
· Says the Judiciary Act is repugnant to the Const—so follow Const

· Job of judiciary to say what the law is – must of necessity expound and interpret Const
· Invents judicial review ( says court has no choice but to decide what the applicable law is, because otherwise they can’t decide the particular case in front of them

· But it is a cautious review 

· Departmental Theory of Marbury: the court won’t treat Judiciary Act as law because it goes against Const

· Law is still valid for other branches – just not valid in this case

· Standard View: entire law is invalid for everyone

· If the court says something isn’t the law, it’s no longer the law 

Baker v. Carr (US, 1962) (Maj: Brennan)
POLITICAL QUESTION DOCTRINE 
· Issue: parties asking for reapportionment under Equal Protection Clause (14th)

· Guaranty Clause comes up because issue was previously held to fall under the Guaranty Clause, and therefore to be a “nonjusticiable political question” (for Legislature, not court)

· Holding: under the 14th Amend, plaintiffs have a right to reapportionment

· Political question doctrine is a part of court’s explanation for why case didn’t come out other way

· Doctrine is about the court restraining itself ( if the court determines something is a political question, it’s not compelled to determine whether law or Const trumps

· Court goes through six ways of discerning a political question
· Constitution explicitly gives authority over the issue to another branch (“textually demonstrable commitment to a coordinate political dept”)

· Lack of a neutral standard for resolving the issue (“lack of judicially discoverable and manageable standards for resolving it”)

· Not within the authority of judiciary to make certain judgment calls (“impossibility of deciding without an initial policy determination of a kind clearly for non-judicial discretion)

· Impossibility of a court’s undertaking independent resolution without expressing lack of respect due to coordinate branches of gov

· Unusual need for unquestioning adherence to a political decision already made

· Potentiality of embarrassment from multifarious pronouncements by various depts.
The Countermajoritarian Difficulty
· Two political branches (that are politically accountable) act, and then court steps in and intervenes
· Gov founded on principle that majority rules – if it’s majoritarian, what the SC is doing is countermajoritarian

· Court isn’t accountable

· The people included under “we the people” should be making their own constitutional decisions

· But isn’t SC following what the Framers wanted them to do?

· Originalist view of why it may be majoritarian after all

· Ely and Dworkin attempt to answer question

POWERS OF CONGRESS
McCulloch v. Maryland (US, 1819) (Maj: Marshall)
MEANS / END JUSTIFICATION OF FEDERAL POWER
· Issue: is Bank of the US constitutional? (base question ( who has power to incorporate, states or fed gov?)
· First major domestic policy fight – farmers vs. businesspeople fight over centralization of power

· Holding: Congress has the power to incorporate a bank
· Core = fed gov has the power to do anything reasonably calculated to provide a lawful, legitimate result / has right to choose the means of effecting its constitutional powers

· Says enumerated powers imply the existence of certain other “implied powers”

· Not necessarily inherent in its structure – but Const intended to endure, and therefore must adapt to the particular time in order to accomplish its powers

· If Const prescribed all the means by which gov can accomplish ends, it would become a legal code

· And Const can’t possibly list everything that fed gov can do – it would be impossibly long

· Supported by placement of the “necessary and proper” clause

· “We must never forget that it is a constitution that we are expounding” 
· Const is the great outline for what is best for the people ( SC expounds it in a relatively loose interpretive way to achieve some beneficial outcome, on behalf of the people who themselves could never understand the complexities of constitutional interpretation

· Justifies the vagueness of the holding on the grounds that this is the task of constitutional interpretation – involves a vague process, driven by normative good of making best const for the interests of the people (as determined by the Court)

· Vindicating popular sovereignty ( Court protecting individual rights

· Argument about whether fed gov (Congress) is sovereign, or whether it and the States are sovereign
Political vs. legal arguments

· Constitutional argument viewed as political when points come from outside of the text – resolution comes from political considerations

· i.e. McCulloch
· But all legal arguments refer to considerations outside of the law – are they all political?

· Dworkin would say yes

· Legal register

· Textual ( direct conflict between legislation and court

· Marbury
· Structural ( deduce meaning of text from its structure

· McCulloch placement of necessary and proper clause

· Historical ( deduce meaning of text from historical materials

· McCulloch reference to Federalist Papers

· Policy ( part of getting true meaning is asking what policy the law seeks to effectuate

· But should we consider what the Framers thought the policy ought to be, or what the Court thought it should be?

· Doctrinal ( deduce meaning from how Court has interpreted Const

· Look to precedent and others’ views about the meaning of the Const
· This is definitively the practice of con law

· Ultimately this is important because it gives us consistency – until Court changes its mind, we all know what the law is on a given issue

· This is a political reason 

· Can be troubling because Const becomes more and more judicial with each decision – getting farther away from popular sovereignty

· Political register

· People (in or outside of court) are engaged in a political discourse

· Dred Scott is farthest into political register – court’s concern was profoundly political (wanted to avoid civil war)
The Commerce Power

Champion v. Ames (US, 1903) (Maj: Harlan)
EXPANSION OF COMMERCE POWER – MEANS/END
· Issue: congressional act prohibiting interstate mailing of lottery tickets

· Holding: the act is constitutional 

· Congress’ power to regulate between the states is plenary – so long as it is acting towards a legitimate end, the means it chooses are permissible

· McCulloch means/end theory ( as long as Congress regulates interstate commerce, it can use any means appropriate without regard to the consequences

· This both gives Congress power and limits that power

· Also constitutional to regulate lotteries because they are ‘bad’
· This essentially ascribes an end to the act that isn’t within the Const – should have just stopped at the means/end theory

Hammer v. Dagenhart (US, 1918) (Maj: Day)
LIMITATIONS ON COMMERCE POWER
· Issue: congressional act preventing interstate commerce in the products of child labor
· Congress contends that its power to pass the act is found in the Commerce Clause

· Holding: it is outside of Congress’ power to regulate interstate commerce in terms of articles produced in factories and mills where labor laws weren’t in place

· Fact that items are moving in interstate commerce isn’t sufficient to justify regulation

· Congress wasn’t regulating the articles themselves, but was regulating in order to achieve its underlying purpose of effecting labor laws in those factories and mills

· Part 1 – is it part of Congress’ power to prohibit child labor?

· Court says it’s a bad thing, but not within enumerated/implied powers
· Part 2 – is the notion of spillover prevention helpful?

· It’s possible that prohibiting unfair competition among states might be an implied power

· Banning child labor state by state would affect cost of labor, cost of goods – and jobs would go the states who hadn’t banned it

· By banning it nationally, redistribution of jobs among states would be minimal

· Holmes (dissent): says this is an extension of Champion v. Ames ( there court said it was constitutional to regulate lotteries because of their inherent ‘evil’ nature, so the issue is already settled

· Makes a policy argument – “it would not be argued today that the power to regulate does not include the power to prohibit”

· But also a doctrinal argument – relying on precedent
Schechter Poultry Corp. v. U.S. (US, 1935) (Maj: Hughes)
DIRECTNESS REQUIRED TO JUSTIFY USE OF COMMERCE POWER
· Issue: does Congress have the power to regulate the hours/wages of employees and sale of live poultry

· Congress regulating the “stream of commerce” – similar to object in Hammer
· Holding: the intrastate affairs being regulated have only an indirect effect on interstate commerce, and are therefore solely within the States’ police power
· Indirect effects are insufficient under the Commerce Clause to take action

· Could have just relied on Hammer – could say these regulations aren’t part of Commerce power

· But court leaves open an escape hatch within the Commerce Clause – says here aren’t sufficient interstate commerce connections, but there could be in another case (if the effects were direct)

· Wants to leave itself an out to uphold other legislation addressing nation’s problems

· Undercuts Hammer’s authority – beginning of “new” New Deal

· Court makes up the direct/indirect distinction because otherwise there would be no limit, no distinction between Congress’ power and police power
NLRB v. Jones & Laughlin (US, 1937) (Maj: Hughes)
CLOSE & SUBSTANTIAL RELATIONSHIP REQUIRED TO JUSTIFY USE OF COMMERCE POWER
· Issue: is regulation of union activity part of interstate commerce
· Holding: Congress does have the power to regulate union organization 

· Question of degree/directness ( intrastate activity that has a close and substantial relationship to interstate commerce may be controlled by Congress, when its control is essential or appropriate to protect that commerce from burdens or obstructions
· Here stopping manufacturing operations because of a strike would have a “most serious effect upon interstate commerce”

· Differentiates Schechter – court held there that effect was remote, finding “immediacy or directness” in regulation of wages and hours would be to find it everywhere
· Really are overruling Schechter, but don’t want to say they are – because overruling it would mean overruling Hammer, which would mean admitting to the “switch in time” (bullied into changing their views by FDR’s administration)

· Reasoning is flawed, but court participates in a face-saving act

US v. Darby (US, 1941) (Maj: Stone)
BACK TO MEANS/END JUSTIFICATION OF COMMERCE POWER
· Issue: congressional act prescribes minimum wage/maximum hours for employees engaged in the production of goods for interstate commerce
· Holding: Congress’ power “extends to those activities intrastate which so affect interstate commerce…as to make regulation of them appropriate means to the attainment of a legitimate end” (the exercise of Congress’ power to regulate interstate commerce)

· Overturns Hammer rule – that Congress could only regulate interstate commerce if the objects to be regulated were harmful/deleterious

· Claims the logic used in that case had been abandoned

· Seems to be a subtle degree of difference in the rules – but who gets to decide whether something so affects interstate commerce as to satisfy this rule?

· Court ultimately has the power, but case suggests that they will be deferential to Congress

Wickard v. Filburn (US, 1942) (Maj: Jackson)
EXPANSION OF COMMERCE POWER – AGGREGATION OF EFFECTS
· Issue: Congress set a quota for how much wheat can be grown – farmer growing in excess

· Holding: this is subject to the authority of Congress 

· Court relies on principle of the aggregation of effects

· One person’s extra wheat doesn’t substantially affect interstate commerce, but if Congress lets one farmer do it, and more farmers do too, the impact is extremely substantial – their wheat would compete with wheat in stream of commerce

· In order to effectuate goals of New Deal (end Depression), Congress must regulate some intrastate activities that have effects in the aggregate
EXTENSION OF COMMERCE CLAUSE
Extension of Wickard’s aggregation principle
· Commerce Clause is main justification for CRA

· Cases do still involve something at least arguably economic

· But even if the statute prohibited only one specific act, Congress still has the power to regulate it if it can be argued that there are broader consequences

Heart of Atlanta Motel v. US (US, 1964) (Maj: Clark)
· Issue: Title II (CRA) prohibited discrimination/segregation in various places of “public accommodation”

· Challenge to Title II brought by a motel with proximity to interstate travelers
· Holding: Commerce power includes the power to prohibit a motel from engaging in racial discrimination

· Irrelevant that Congress is legislating against a moral wrong in this case

· Overwhelming evidence of the disruptive effect that racial discrim had on interstate commerce
Katzenbach v. McClung (US, 1964) (Maj: Clark)
· Issue: challenge brought against Ollie’s BBQ under Title II

· Holding: this is subject to the authority of Congress

· By not serving blacks, the restaurant affects interstate commerce

· Less food bought because less people served – and then more industry won’t establish in places where racial discrimination occurs

Looked like there was nothing Congress couldn’t regulate under this aggregation principle, and that state police power was almost gone – but then Court decided Lopez
US v. Lopez (US, 1995) 
LIMITATIONS ON COMMERCE POWER
· Announced that there are limits to the Commerce power ( court identifies 3 categories of activity that Congress may regulate under the Commerce Clause
· Use of channels of interstate commerce

· Instrumentalities of interstate commerce, or persons/things in interstate commerce (i.e. people engaging in interstate prostitution)

· Activities that substantially affect interstate commerce

· References Jones & Laughlin’s “substantial effect” language

· Decision hasn’t had radical effects on Commerce power

· Congress can generally find a way to fit regulations into 2nd category, or to show that there is some direct effect
US v. Morrison (US, 2000) (Maj: Rehnquist)
SLIGHTLY CONFUSING RESTRICTION ON COMMERCE POWER
· Issue: constitutionality of the Violence Against Women Act
· Holding: the Act oversteps the bounds of the Commerce power

· Court holds this despite the fact that VAW Act included justifications that satisfied Lopez requirements, and used language almost verbatim from Heart of Atlantis and McClung
· Court drawing a line between violent crime and economic activity ( Commerce power can’t be a full-on grant of police power
· One interpretation is that community/local control is best expressed via the regulation of purely private conduct

· Another interpretation is that marriage, divorce, and child-rearing are areas of state regulation, even though they undoubtedly have an effect on the national economy

· May be worried about giving Congress power in this area and then opening the doors for the fed gov to regulate all of family law

Dormant Commerce Clause
· Theory that Commerce Clause implies that States lack the authority to regulate interstate commerce

· Congress could act, has a latent power to act – so states can’t act, because Congress could do something about it at any time
PRESIDENTIAL POWER & PRIVILEGE
US v. Nixon (US) (Maj: Burger)
COURT CAN HAVE JD OVER CONTROVERSIES WITHIN EXECUTIVE BRANCH
· Issue: Nixon claims absolute presidential privilege to the subpoena duces tecum against him
· Pragmatic arg – he and his advisors must trust that their conversations are confidential

· Constitutional arg – nonjustificable political question

· Intrabranch dispute in the Executive (Special Prosecutor works for Pres), and therefore no case or controversy (required by Art III, §2) because doesn’t involve 2 distinct parties

· Argues for unitary executive – but loses

· Holding: court does have jurisdiction

· There is a case or controversy because of the regulation that Pres issued to SP, granting him the power to contest executive privilege – regulation legitimates the necessary oppositionality

· Regulation gives the SP plenary authority – until Pres amends/repeals regulation or fires SP, SP’s interests are adverse to those of the Pres

· This is ok because Congress can delegate to Pres the responsibility to make law (i.e. issue regulations) within a specific area, provided there is an “intelligible principle” – and likewise Pres can delegate specific authority to his SP

· Also says executive privilege is an appropriate and relevant exercise of Pres’ enumerated powers – reading in necessary and proper into Art II, saying there are inherent Pres powers
· Relies on McCulloch – but that dealt with necessary and proper clause, which applies to Congress
· So court essentially obliterates need for n&p clause – no difference between Art I and II

· But according to court in Marbury, no word is superfluous

· Says executive power is large – but doesn’t cover this

Clinton v. Jones (US, 1997) (Maj: Stevens)
LIMITATION ON EXECUTIVE PRIVILEGE
· Issue: Clinton claims temporary presidential privilege
 re: a private sexual harassment suit

· Said suit would disrupt him from more pressing concerns
· Also constitutionally, McCulloch says in order to be Pres have to fulfill your duties, and therefore can’t be constantly harassed by civil action

· Holding: Pres can be sued in fed court for private actions that don’t arise out of presidential conduct
· Clinton trying to “privilege from arrest” (Art I, §6) to the Executive – but court says no, only extends to Congress when they are in session
· Court says information requested here won’t damage Pres at all

· Says this makes privilege even less justifiable here than in Nixon
· Clearly court was wrong…

Morrison v. Olsen (US, 1988) (Maj: Rehnquist)
INTERBRANCH APPOINTMENTS OF INFERIOR OFFICERS ARE CONSTITUTIONAL
· Issue: does the Independent Counsel (created by Ethics in Gov Act) have authority to issue subpoenas against Executive officers
· Ethics in Gov Act designed to solve problem in Nixon – solve the “truly adverse” problem without violating the “take care” clause ( idea is to put an intervening player b/w Executive and IC
· Holding: the Act is constitutional – doesn’t violate Appointments Clause, Art III, separation of powers

· Congress is appointing an inferior officer, as they are allowed to do, by putting authority for that appointment in the courts of law (3-judge panel)

· Says interbranch appointments are justified by the Appointments Clause

· Makes textual and historical arguments – Congress can grant the Appointment power on court – Congress can appoint inferior officers (Art II, §2)
· Not original reading of Clause – originally meant to be a silo system of appointments within each branch, not among the branches

· Because IC is inferior (authority, tenure, jd), Pres doesn’t have a need to control his discretion 

· Still has the power to fire him (through Attorney General)

· And Pres still has sufficient control to perform his constitutionally assigned duties

· Scalia (dissent): separation of powers more important than App Clause or removal power

· Unitary executive theory ( contrasts grant of Exec power with grant of Leg and Judicial power

· Art II, §1, cl. 1 vests “The” executive power in the Pres

· Art I, §1 and Art III, §1 grant “All” legislative powers and judicial powers, respectively

· Thus these powers are modified – States also have leg and judicial power

· Lays out two questions – if answer is yes, then statute is invalid based on separation of powers

· Is conduct of a criminal prosecution the exercise of a purely executive power?

· YES – Pres has this power through “take care” clause

· Does statute deprive Pres of exclusive control over exercise of that power?

· YES – whole point of statute is to take power away from Pres

· Essentially thinks this Nixon raises a nonjusticiable political question
· Public support (or lack thereof) / politics is an adequate check on Pres
· Court can’t constitutionally take on these problems

Youngstown Sheet & Tube Co. v. Sawyer (US, 1952) (Maj: Black)
LIMITATION ON / CLARIFICATION OF EXECUTIVE POWER
· Issue: Pres Truman issues an Executive Order for fed gov seize all steel mills and operate them 
· Holding: the seizure order can’t stand – Pres doesn’t have the power to unilaterally make law
· Pres’ power to issue this order (essentially making law) must stem from Constitution or an act of Congress

· Frankfurter (concurrence):  it is “almost offensive gaucherie” for Congress to tell Pres what he can/can’t do

· Essentially trying not to draw attention to the fact he is telling Pres what he can’t do

· Doesn’t cite to Marbury – usually cited re: review of congressional action – not executive

· Congress’ powers are enumerated—but Pres is granted all the power he needs to take care that the laws are faithfully carried out

· Perhaps Youngstown is the Marbury of review of executive action

· Jackson (concurrence): elegantly lays out how Presidential power is structured

· When Congress expressly/impliedly authorizes Pres to act, Pres’ power is at its constitutional max

· When Congress has been silent (in the absence of Congressional grant or denial of authority), Pres can only rely on his constitutional power

· Overlap between Congress’ powers and Pres’ powers – twilight zone
· When Congress expressly/impliedly limits what Pres can do, Pres’ power is at its lowest

· When Congress speaks, it can reduce Pres’ power

· Mathematical, practical decision – but admittedly not grounded in Const*
· Constitutional realist – const power is shaped by what people do in the real world

· Vs. const formalist – Congress can’t take away Pres’ constitutional power

· Relies on structure of Const – separation of powers doctrine
· Pres may have power abroad during wartime—but when his powers are turned inward because of a lawful economic struggle, his command power isn’t absolute

· Douglas (concurrence): seizure was an exercise of leg power—not exec—and therefore clearly reviewable
LEGAL AND POLITICAL REGISTERS BEGIN TO COLLAPSE TOGETHER

*Paradox of Youngstown

Constitutional Formalism
· President has whatever powers he has – Congress cannot take away power given to president by Const

· If Congress specifically gives him power, then was a power he already had, and if Congress says he lacks certain powers, they can’t have taken away powers b/c he did not have them anyway
· No question Congress can affect the president’s actions, but they cannot define his constitutional powers
· If there is no law, then president cannot exercise it → but scope of his power is not affected by this 
· The Const is bigger than all three branches – no subsequent action can affect the powers of the Pres because as a matter of formal law Const is superior to all 

Constitutional Realism

· Constitutional power is shaped by what people do in the real world and by give and take of power

Then Jackson’s argument cannot be sustained on formalist grounds

· His argument is considering the structure of the Const as a whole
· Congress should have a role even though President is constitutionally the commander and chief and country is at war
· Art. I § 8 cl. 15 → congressional power controls here 
· Pres’s power to conduct war abroad does not extend to power to regulate domestic mills
· “Constitution didn’t contemplate title Commander in Chief of Army and Navy also made him commander in chief of country, its industries, inhabitants”
· So Pres may have power once we are fighting as commander and chief abroad, but not when turned inward (p.714)
· Once Jackson has admitted that realist principles (practical considerations / experience and the structure of the constitution) supports his decision→ not traditional formalist legal argument, the political and legal registers begin to collapse together 

Legal and political reasons matter!
Ex Parte Milligan (US, 1866)

LIMITATION ON EXECUTIVE POWER
· Issue: men arrested in Indiana and tried before a military commission for conspiracy against the US
· Holding: the military commission lacked jurisdiction to try Milligan

· As long as courts of the US are open and operating, Pres can’t take jurisdiction to try civilians away from them

· Court protecting individual rights by simultaneously guarding its own judicial functions and limiting Pres
· Pres doesn’t have power to detain US citizens without trial – irrelevant whether it’s wartime or not

Hamdi v. Rumsfeld (US, 2004) (Maj: O’Connor)
DEALS WITH PRES’ POWER TO DETAIN – ULTIMATELY AFFORDS PRES A LOT OF POWER
· Issue: Hamdi seized in Afghanistan, brought to US and held without process as an enemy combatant

· Raises issues of Pres power re: statutory concerns with regard to domestic issues

· Holding: due process demands that a US citizen held on US soil as an enemy combatant be given an opportunity to contest the factual basis for his detention

· Only majority decision is that the AUMF authorizes detention

· Whether Pres has constitutional power to detain doesn’t receive 5 votes

· Congress has authorized detention under these circumstances – it spoke & granted presidential authority 

· AUMF (Congressional act) implicitly authorizes the detention of enemy combatants because “necessary and proper force” includes detention
· AUMF is therefore express authorization from Congress for Pres to use all necessary and appropriate force – and this includes all things Pres normally does in wartime

· Case stands for proposition that Pres can engage in detention, wire-tapping, etc because of AUMF – but not because of Const
· But writ of habeas corpus still exists, and person being detained has right to challenge his detention ( procedural due process still due

· Souter (concurrence): Congress has explicitly limited power to detain, so Pres’ power is at its lowest ebb

· AUMF doesn’t constitute a clear statement of authority to detain (required by earlier statute)

· But he does agree that Hamdi should have opportunity to offer evidence in his defense

· Could say Pres hasn’t followed Geneva Convention – but that would be a political question, so he just mentions it and moves on (so as not to be gauche) 
· Scalia (dissent): says case is about Pres vs. Court – not Pres vs. Congress

· As long as US courts are open, Hamdi must be given criminal due process or let go

· If law of war can’t be applied to citizens where courts are open (Milligan), then Hamdi’s detention without criminal trial is no less unlawful ( must be charged or let go
· This only applies to US citizens being held on US soil – narrow class of people

· Skipping criminal process only allowed when habeas corpus is suspended – which is only authorized by Const in cases of rebellion or invasion, when the public safety requires it

· Congress could act (suspend the writ), but since they haven’t they are bystanders to this battle between Pres and the Court

· Thomas (dissent): hints that Pres has constitutional power to detain – but doesn’t have to reach that question, because believes that Congress granted explicit authority through AUMF to do anything that is a traditional war power
· But he does imply that Pres’ power extends farther than the other branches 
FEDERAL / STATE AFFAIRS

National League of Cities v. Usery (US, 1976) (Maj: Rehnquist)
FED GOV CAN’T REGULATE IN TRADITIONAL REALM OF STATE AUTHORITY
· Issue: Congress enacted nationwide minimum wage law (Fair Labor Standards Act) and later extended to all state employees
· Exercise of Commerce power – Congress worried about race to the bottom

· If states left to regulate on their own, business/industry will flee to the states that choose not enact minimum wage requirements

· If states compete on equal terms with private business, will have more efficient allocation

· Holding: act struck down on federalism grounds – act operates to directly displace States’ freedom to structure integral operations in areas of traditional gov functions, so aren’t within Commerce power
· Congress can’t tell the states how to act in their traditional realm of authority
· Regulating minimum wages leads to higher taxes, and then states can no longer compete in terms of tax rates ( deciding tax rates is fundamental to being a state

· Conservative justices afraid of giving fed gov such unmitigated power

· Brennan (dissent): nowhere in the Const is there a restraint based on state sovereignty

· Says 10th Amend merely states a truism, doesn’t limit fed gov

· Fed gov can plausibly tell states what to do regarding minimum wages even when it comes to traditional state functions

· Stevens (dissent): fed gov regulates other State actions (hiring/firing policies, taxation, safety regulations) – so doesn’t make sense to limit its regulation of wages/hours

OPPOSITE INTERPRETATION OF 10TH AMENDMENT – FED GOV CAN REGULATE IN TRADITIONAL STATE AREAS
Garcia v. San Antonio MTA (US, 1985) (Maj: Blackmun)
· Issue: Dept Of Labor determined that San Antonio MTA didn’t fall under Usery rule – and was thus required to abide by fed minimum wage laws

· Court reconsiders principles of 10th Amend as set forth in Usery
· Holding: minimum wage laws aren’t destructive of state sovereignty or any constitutional provision

· Overrules Usery – its attempt to draw boundaries of state regulatory immunity in terms of “traditional gov function” is unworkable and inconsistent with established principles of federalism

· States aren’t held obsolete – they are constitutionally protected through the political process 
· State voice is inherent through the electoral process ( state interests are more protected by the inherent restraints built into structure of federal system than by judicial review

· General regulation that happens to affect the states as well as private persons won’t be held to violate the 10th Amend – unless there is a showing of “some extraordinary defects” in states’ procedural safeguards in national political process

· The “fed gov will partake sufficiently of the spirit of the states” (Madison, The Federalist)

· But at that time, legislature chose the senators, so state legislators had national impact

· And now fed gov made up of people directly elected by the people – states are much less significant to the national political story

· Feldman: seems outrageous legal reasoning to rely on a passage from The Federalist that doesn’t mean what Blackmun uses it to mean

· O’Connor (dissent): have to protect constitutional federalism

· There are two separate govs – don’t want one centralized gov

· Check built into Const by Framers no longer there – states aren’t as involved in political process

· Powell (dissent): court makes judicial review essentially useless, leaving it up to the political realm

· But do still have some vestige of state power – every state gets 2 senators

Term Limits v. Thornton (US, 1995) (Maj: Stevens)
EPITOMIZES THE TWO ‘WE THE PEOPLES’
· Issue: fundamental principle in Const ( basis of the union itself

· Holding: (1) states may not impose qualifications for offices of  House/Senate in addition to those set forth by Const; (2) power to set additional qualifications wasn’t reserved to the states by 10th Amend; (3) state provision is unconst when it has likely effect of handicapping a class of candidates and has the sole purpose of creating additional qualifications indirectly

· Otherwise would be contrary to Framers’ intent of a uniform national legislature elected by people voting for whomever they wish

· Power of Const given by the people of the US, not the people of each state

· Undifferentiated people as a whole entered Const, people as a whole must have constitutional right to change every part of Const

· McCulloch: “vision of the US as a league of sovereign states” – Const given by people of all states

· Kennedy (concurrence): “the whole people of the US asserted their political identity and unity of purpose when they created the federal system”
· Thomas (dissent): the “people of the several states” are the only true source of power
· Ultimate source of Const’s authority is the consent of the people of each individual State, not the consent of the undifferentiated people of the US as a whole

· Sounds like this repudiates McCulloch
BUT 10TH AMEND DOES PLACE LIMITS ON CONGRESS’ POWER TO REGULATE STATES ALONE
New York v. US (US, 1992) (Maj: O’Connor)
· Issue: Congress authorized states to enter compacts (Art I, §10, cl.3 prohibited states from entering such compacts on their own – Framers didn’t want states to have that power)
· NY opted out of the federal model, wanted the law to be found unconstitutional

· Holding: Congress can’t compel states to enact or enforce a federal regulatory program

· The take-title provision of the Act compels states to regulate, thus unconstitutionally commandeering the states’ legislative process  
· Anti-Commandeering Principle ( Congress can’t take the decision out of the states’ hands – can tell them to do something or face consequences (i.e. lose funding), but can’t tell their legislatures what to legislate 
· Congress can’t exercise sovereignty over a sovereign (formalist view)

· “A sovereignty over sovereigns, a gov over govs, a legislation for communities, as contradistinguished from individuals, as it is a solecism in theory, so in practice it is subversive of the other ends of civil polity” (Madison/Hamilton)

· To be sovereign = unlimited in actions – can’t have sovereign under power of another

· Distinguishes case from Garcia and Usery
· In those cases, fed gov tried to apply private regulation to state entities

· Here Congress specifically targets states, trying to use them as implements of fed regulation

· You can tell states what to do, but you can’t force them to legislate (act of sovereignty)

· Doesn’t explicitly overrule Garcia because doesn’t want to flip-flop yet again (overruled Usery in Garcia) – flipping every few years makes court look less credible and more politicized
· Also court was about rule on Casey – in which it upheld Roe based solely on stare decisis
· White (concurrence/dissent): concerned about the fact that states consented to the Act (pragmatic view)

· But theoretically if Const doesn’t allow sovereignty over sovereigns, consent is irrelevant – can’t waive your sovereignty – it’s an inherent attribute of the people

· Unconcerned with sovereignty concept – states agreed to give Congress this power, now trying to renege on that agreement
· Stevens (concurrence/dissent): “we the people” = people of the US, not the individual states – so Congress is the national sovereign, not the states (theoretical view)
· States are sovereign in their own spheres, but their sovereignty doesn’t give them the power to say no to the fed gov – so no “sovereignty over sovereign” problem here
· Essentially negating 10th Amend – goes back to Articles of Confederation
Printz v. US (US, 1997)

· Issue: fed Brady Handgun Act required chief local law enforcement officers to collect info from prospective gun buyers, conduct background checks
· Challenged as violate of the NY principle

· Holding: Congress may not require the state executive officials to enforce federal law
· Structure of Const gives Congress the power to regulate individuals, but not states – Congress can’t get around that prohibition by conscripting states’ officers directly

· Essentially Act commandeered state officials – also unconstitutional

· Repeats NY conclusion: “The Framers explicitly chose a Const that confers upon Congress the power to regulate individuals, not States.”
· Brady Act effectively transfers Pres’ “take care” clause power to local officers

· Same accountability problems as arise under NY 
Article V – Can it be amended?
· Majority opinion in Term Limits supports argument that Art V (constitutional protection of states’ representation) can be amended
· Unless argue that the undifferentiated mass specifically provided that Art V couldn’t be amended

· But seems that these words are incongruous with Const as a whole, and thus void

· May not have been incongruous from day one, but are incongruous now

· Could argue that Art V language was a trick put in to deceive small states – get them to think the Const protects them indefinitely so they will ratify it

· If believe this, then all of the words of the Const are equally empty ( Framers tricked the country into believing that Const nominally limits what the gov can do, but in fact a majority of Congress can do whatever they want, and Const won’t limit it

· But no other states have tried to take away RI’s two senators – and other small states have been added (Dakotas) and given two senators as well

· So maybe even if even small states were suckers to sign this “illusion,” it hasn’t mattered because the illusion still continues to operate
Radical view ( Const is just a construction – we are subject only to the law of force 

· Entirety of constitutional law then can be viewed as a fictional practice

· Congress only exists because of the Const

· Whoever has the most guns imposes the Const 

Happier (more ignorant?) view ( Const isn’t just a bunch of words thrown up on a page

· Then aura doesn’t flicker in and out
EQUALITY
Const says no discrimination, but Court created balancing tests based on policy decisions:

1. General discrimination = rational basis review
a. Thought to be vivifying most of the time

2. Sex-based classification = intermediate scrutiny

a. Need an “exceedingly persuasive justification” + law substantially related to it

b. More interesting – courts actually reason through the process on both sides

3. Race-based classification = strict scrutiny

a. Need a “compelling state interest” + narrow tailoring

b. Thought to be fatal most of the time (“fatal in fact”)

Doctrinal structure pervades EPC analysis – but not based in Const

· Court instead relying on judicially-made tests

· Making policy in framing the question, and making policy determinations in deciding what passes the tests
Race

Slaughterhouse Cases (US, 1873) (Maj: Miller)
INITIAL DEFINITION OF WHAT IS PROTECTED BY 13TH AND 14TH AMENDS
· Issue: are monopolies prohibited by the 13th and 14th Amends
· More broadly – what comprises the rights and freedoms guaranteed by the 14th?

· Holding: court rules in favor of the monopoly – falls under state police power
· 13th Amend abolished slavery in its traditional sense, but doesn’t protect those who are put out of work by state legislation
· Narrows meaning of 13th substantially

· 14th Amend privileges and immunities clause doesn’t include guarantees in the Bill of Rights

· Only protects privileges and immunities constitutionally received as a citizen of the US – which majority lists but don’t include rights from amendments

· One exception from 1st Amend: right to peaceably assemble, petition the gov to redress grievances 

· Essentially a reaction to 14th – court saying fed gov not more powerful than states
· 14th protects you against your state constricting any of your rights as a US citizen – but court seriously limits what those rights are (piracy, random useless crap)
· EPC held to apply only to Blacks

· Applying entire Bill of Rights would effect a fundamental change in fed-state relationship – wouldn’t be intended by 14th unless explicitly expressed

· Amend sets up 2 citizenships – but privileges and immunities clause only references citizens of the US

· These rights are later extended one by one to citizens against the states – held to be sufficiently “fundamental” as to be protected against state abridgement by DPC

· If case had come out the other way, would have a much stronger constitutional justification than have under SDP “liberty”

· Case is outcome-determinative

· Field (dissent): monopolies are an unconstitutional infringement on fundamental right of people to sustain their lives through labor (labor = property ( fundamental right)
· Bradley (dissent): guarantees of Bill of Rights are included in privileges and immunities clause
· Both dissenters think your fundamental liberties (Bill of Rights privileges and immunities) include the economic liberty to pursue your own business without the gov regulating you

· Broad interpretation of privileges and immunities clause

· Essentially SDP argument – and if court had gone this route, would likely still have difficulty defining what those rights are, but would at least have textual support that there are privileges and immunities

· Better 14th ( would have said that privileges and immunities were protected for both citizenships, or conflated the citizenship into one for P&I purposes

Strauder v. WV (US, 1880) (Maj: Strong)
14TH AMEND EQUAL PROTECTION APPLIES ONLY TO BLACKS
· Issue: can WV limit jury selection to white males
· Holding: WV law is unconstitutional because it violates the 14th Amend

· Holds that historical purpose of 14th Amend is to confer formal legal equality on Blacks

· Therefore can still say women aren’t protected

· But while claiming to establish a strong constitutional right of Blacks, court simultaneously undermines it by allowing for other qualifications on jury selection

· i.e. level of education, property ownership, etc

· example of court allowing south to create a system of segregation that essentially reestablishes the caste system of slavery while placating the north

· Field (dissent): rights granted by 14th are civil rights—don’t include right to sit on a jury

· Draws distinction between civil and political rights

· Civil rights are handed to you like a gift – they are individual and personal and can never be withheld / may always be judicially enforced

· Political rights are dependent on discretion of elective or appointing power 

· 13th and 14th Amends designed to secure civil rights of all persons, but left states to determine to whom to entrust the possession of political rights
· Neither position grounded in the text of the Const 

· No explicit mention of race, no mention of civil/political rights
Yick Wo v. Hopkins (US, 1886) (Maj: Matthews)
14TH AMEND APPLIES UNIVERSALLY TO ALL
· Issue: state ordinance requiring board to determine whether particular laundries are safe

· Only laundries owned by Chinese people are held unsafe and shut down

· Background issue ( Chinese Exclusion Law, says Chinese can’t be citizens

· Holding: 14th Amend extends to citizens and non-citizens universally, “without regard to any differences of race, of color, or of nationality”
· Ordinance is reasonable on its face – but against 14th to empower any man or body of men, at their absolute and unrestrained discretion, to give or withhold permission to carry on a lawful business

· Court limits holding to this situation, where no other reason for discrimination shown

· But not obliged to pass on the validity of the ordinance – court just rules on the clearly unequal application of this particular ordinance

· Could have relied on unreasonableness of due process (property taken away without 5th Amend due process, standardless law that provides no criteria or “intelligible principle”) – and stresses this throughout
· But seems to base decision on equal protection ground instead (show up at end of decision)
· Broadly holding that standardless leg is unreasonable might open the courts to anyone who didn’t like a state law, requiring courts to test standards of local ordinances town by town

· Court’s focus on standardlessness is a signal to state legislatures to draft statutes with standards

· And court didn’t want to hold that 14th doesn’t apply to Chinese people

· Might also reflect court’s desire to strike down regulations limiting market forces – limitation in police power of 14th that is designed to maintain laissez faire economy

· Then might be less about race and more about court saying they will strike down local regulations unless there is a good reason to uphold them

UNIVERSALITY OF 14TH AMEND MAKES IT EASIER FOR COURT TO RULE AS IT DOES IN PLESSY
· Reasoning in Plessy is a symmetry argument ( law in question is symmetrical, and therefore equal
· But if believed that 14th was designed to protect only Blacks, it wouldn’t matter whether law was symmetrical – its prohibition of Blacks being in white RR cards would be deemed discriminatory
Plessy v. Ferguson (US, 1896) (Maj: Brown)
RACIAL DISCRIMINATION UPHELD UNDER 13TH AND 14TH AMENDS
· Issue: statute requiring separate but equal accommodations for whites and Blacks on RRs
· Holding: the statute is constitutional – doesn’t violate 13th or 14th Amends
· Exercise in absurd formalism ( takes a law that is on its face neutral, and refuses to look farther to see if it is actually concealing some form of discrimination

· Which only works if you ignore the history of discrimination/social reality of the context

· Question of whether regulation is “reasonable” with respect to the 14th 

· Reasonableness may include consideration of custom 

· Court says 14th doesn’t prohibit the custom in question (legalized racial segregation on public conveyances)
· Due process consideration – custom, comfort, preserving good order
· Court trying to get to a reasonable basis for the law

· Regulation is reasonable because it is only about racial inequality – this is about social relationships, and must be remedied outside of the law

· Reconstruction Amends not intended to produce social equality
· Emphasizes civil vs. political rights difference from Yick Wo – courts can’t remedy social inequality, only legal inequality
· Also reasonable because court is worried about preservation of public peace and order
· Thinks if they don’t uphold regulation, whites will act violently toward blacks

· Equal protection consideration
· Separation isn’t inherently unequal – not necessarily violative of equal protection

· But this is blind to historical reality – the separation here just reinforces historical unequal treatment
· And court should take an active role in eliminating social discrimination – court here is just willing to accept it (maybe believes in white superiority?)

· Harlan (dissent): Constitution is colorblind
· Brings in comparison between Blacks and Chinese

· Preposterous that Chinese—who are excluded from citizenship—are allowed to ride with whites, but Blacks aren’t

· Makes irrationality argument about applying such a law to RRs but not to other public spaces

· This is essentially what happens – Jim Crow laws become prolific

· Harlan is essentially writing for the majority in Brown v. BOE – not writing for Blacks (so not entirely politically correct)

· But does point out to white majority that law is actually ineffective – if whites really think they are superior, it should declare racial equality with intent of remaining superior (declare through all mechanisms except the law)
US v. Carolene Products (US, 1938)

FIRST SIGN OF STRICT SCRUTINY ANALYSIS – JUMP OFF OF THE DEVELOPMENT OF THE 14TH 
· Issue: court musing about the constitutionality of legislation

· Holding: when a state legislature passes a law, court will assume it is constitutional, unless it violates some provision of the Const

· Footnote 4 ( court says there may be a narrower scope for the general presumption of constitutionality for certain legislation (p.430)
· ¶ 1 says narrower scope for operation of presumption of constitutionality when legislation appears on its face to be within a specific prohibition of the Const, such as first 10 Amends

· So if something is a fundamental right, strict scrutiny test applies – even if not dealing with a suspect class
· ¶ 2 says they don’t need to consider whether the presumption of constitutionality disappears for laws that restrict the political process/limit its capacity to act
· Hints they will move towards a presumption of unconstitutionality for such laws

· Breyer’s “active liberty” principle – court overturns a law to reinforce the democratic process, not to subvert it

· ¶ 3 says they will treat laws directed at particular religious or racial minorities as presumptively unconstitutional – “prejudice against discrete and insular minorities”

· “Direct and insular” status based on whether or not minority was a full and active participant in the political process 

· Direct response to Plessy blindness problem ( “discrete and insular” are stand-ins for groups that have been traditionally discriminated against
· In order for the state to justify a law that discriminates against a discrete and insular minority, it must show a compelling state interest (must go beyond comfort, custom, etc)

· Footnote signaled a framework under which a group could claim that it was entitled to this strict scrutiny
· Court thought of discrimination in terms of groupness – so future groups trying to avail themselves of strict scrutiny (Carolene footnote 4 standard) try to compare themselves to Blacks

Korematsu v. US (US, 1944) (Maj: Black)
STRICT SCRUTINY TEST EXPOUNDED
· Issue: constitutionality of the Japanese exclusion order in Western states

· Holding: clarification and exclusion based on Japanese ancestry during WWII wasn’t a violation of equal protection – the exclusion order is constitutional and valid

· Strict scrutiny legal framework (
· Step 1: suspect classification (often shortened to “suspect class”)

· Targeting of a single racial group treated as suspect

· Step 2: strict scrutiny

· Triggered if a suspect class is identified, or if involves a fundamental right
· Step 3: compelling state interest (was then called “pressing public necessity”)

· May sometimes justify discrimination based on race

· Here war is found to be such a compelling state interest

· Step 4: narrow tailoring (actually comes from another case)
· If there is a compelling state interest justifying discrimination, the law must be narrowly tailored to achieve the goals specified by the interest

· Court falls back on a dissipation of responsibility model – defers to military’s expertise
· Entire process was about spreading out responsibility – executive order ( war dept ( Congress

· Frankfurter (concurrence): defers to military, war powers of gov

· Traditional position of judicial restraint – not the court’s business to decide whether the military’s decision was right or not 
· As long as legitimate towards military ends, must defer 

· Resembles Congress’ commerce power, and McCulloch means/end argument

· Possibly an institutional competence argument – but may weaken the court

· Doesn’t like strict scrutiny, so doesn’t sign on to majority opinion

· Constitutional consistency – job of court to say whether a law is or isn’t constitutional, even if it leads to bad results
· These justices believe that there is a compelling state interest in winning the war

· Utility answer ( sacrificing liberty in order to ultimately preserve liberty (maxim of war)
· Jackson (dissent): not sure if there is military necessity here, or if there ever would be – courts shouldn’t decide based on military necessity
· Says greater good isn’t served – cost of legitimization means both nation and Const will be worth off by allowing detention of US citizens
· Talks about loaded weapon – giving too powerful a weapon here

· Murphy (dissent): military’s decision was grounded in straight up racism
Brown v. Board of Education (US, 1954) (Maj: Warren)
SEPARATE = UNEQUAL IN PRACTICE (SPECIFICALLY IN THE FIELD OF EDUCATION)
· Issue: de-segregation of public schools
· Plaintiffs allege that segregation deprives then of 14th Amend equal protection

· Holding: in the field of education, “separate but equal” violates the equal protection clause

· De jure racial segregation held to violate the EPC

· Court operating on two levels – hinting at diversity argument (good for education to have a variety of viewpoints represented), but shifts to psychological effects argument (sense of inferiority created by forced segregation, relying on psychological studies)
· Clearly responding to the problem with Plessy – absurd legal formulism and blindness to social construction of reality – by relying on social science
· Opinion decried as not presenting a neutral legal principle

· No historical claim that Plessy court misunderstood the historical meaning of the 14th Amend

· Court doesn’t pick up on Harlan’s “Const is colorblind” argument – but instead chooses to say they have modern psychological info that shows why Plessy didn’t work

· No reliance on any of the constitutional registers

· Unanimity and outcome guide the court’s reasoning (or lack thereof) – if they had relied on legal principles, there probably would have been a dissent

·  Brown court actually ends up using a Plessy-like reasoning ( ascribes inner experiential views to Blacks, and the decision in the case turns on the content of that ascription
· Plessy court says it’s their problem they are feeling inferior

· Brown court says they are being forced to feel inferior

· Neither talks at all about white supremacy – which is surely the main point of segregation

MOVE FROM FORMALISM ( SUBSTANCE

Ushers in practicality of reasoning that follows through the rest of the course (i.e. SDP “liberty”)
Brown II (US, 1955) (Maj: Warren)
· Issue: question of appropriate relief
· Holding: district courts to take such proceedings and enter such orders and decrees as are necessary and proper to admit Blacks to public schools on a racially nondiscriminatory basis with all deliberate speed

· Court trying to come up with a solution that will preserve its own credibility and effectuate social change through gradualism

· Standard (revisionist) view ( gradualism didn’t work

· Brown is instead about making people feel good—and not actually doing anything

· Alternative (older) view ( ruling did effectuate change

· Brown lights a fire that provides a legal grounding for the civil rights movement

· Which view you take depends on (1) your conception of time and how long it takes to accomplish change, and (2) your opinion on the role of the court (i.e. legitimacy)

Bolling v. Sharpe (US, 1954) (Maj: Warren)
EQUAL PROTECTION APPLIED TO FEDERAL GOVERNMENT
· Issue: racial segregation in DC public schools – so not dealing with a state, but the fed gov
· Holding: the 5th Amend prohibits racial segregation in DC public schools

· 14th Amend EPC applies to the fed gov via the 5th Amend due process clause

· Court held that federal acts that deny equal protection constitute a deprivation of liberty within the 5th Amend due process clause – so violative of equal protection that it violates due process too
· This was implicitly held in Korematsu – fed gov was held to equal protection standard

· But more explicit hand-waving going on here

· Is court saying that if something is bad constitutionally, the court will find a way to fix it?
· Other option would have been to say Congress must take action to alter the situation in DC, since the 14th applies only to states – but this would have opened up the doors to the possibility that Congress would say publicly that Brown was a bad decision

· South would veto if tried to pass as a law – court acting politically

San Antonio v. Rodriguez (US, 1973) (Maj: Powell)
FURTHER CLARIFICATION OF WHAT DOESN’T FALL UNDER EPC STRICT SCRUTINY
· Issue: does education trigger strict scrutiny – constitutional importance of education

· Holding: strict scrutiny does not apply here
· 1st doctrinal question ( is poverty a suspect class for purposes of equal protection?

· Court says no based on identification of suspectness in traditional terms
· Comparative wealth and district wealth aren’t complete deprivation of right
· This discrimination perpetuates preexisting wealth disparities – but court worried about world collapsing if they hold the other way (“chicken little argument”)

· Would guarantee constitutionally the equality of all public goods

· Says EPC doesn’t require 100% equality 

· 2nd doctrinal question ( is education a fundamental right?

· No constitutional right to a particular quality of education – it isn’t in the text of the Const, so ultimately states could choose not to provide education

· Marshall (dissent): court should set basic standards for health, education, and personal welfare (even if they aren’t considered fundamental rights)
· Doesn’t think it’s as clear as rational basis or strict scrutiny as only options under EPC

· Determination of what is fundamental should depend on the extent to which constitutionally guaranteed rights are dependent on constitutional interests 
· Here substantially related

· Relation to right to vote – if you have a fundamental right, by implication you have other rights that you would need to effectively take advantage of that right

· Used to be that court would invoke substantive due process and anything that burdened a fundamental right would be subjected to strict scrutiny ( but now in disrepute, with exception of abortion rights
Washington v. Davis (US, 1976) (Maj: White)
DISPARATE IMPACT DOESN’T TRIGGER STRICT SCRUTINY
· Issue: does a test that has disparate impact violate the EPC
· Holding: strict scrutiny doesn’t apply to the 5th and 14th Amends where there is disparate racial impact but no discriminatory purpose (i.e. where statute is facially neutral)
· At constitutional level there must be intentional discrimination before court will apply strict scrutiny – as opposed to under Title VII (statutory) cases, where disparate racial impact does trigger strict scrutiny

· Only a fluke that Title VII didn’t apply here – wasn’t yet extended to gov employees

· State not even required to show a job-related purpose for the test

· Court says intentional discrimination is the only trigger for strict scrutiny
· Only need to show a rational basis for the law here

· If court were to apply strict scrutiny to instances of disparate impact, wouldn’t be saying that the test itself is a bad measure, but that it must be narrowly tailored to the qualifications needed for the job

· Strict scrutiny requires that court look closely at the test to ensure it is well-suited to the job

· Court is actually looking at test here before determining whether or not to apply strict scrutiny (because of the disparate impact) – which is backwards according to Carolene Products
· If San Antonio had come out the other way (education is a fundamental right), might need to ask here whether pursuit of a job is a similar fundamental right for equal protection analysis
· Could say if right to equal education is fundamental, something problematic about state using a test that reflects nothing but the underlying education of test-takers

· But could also say that if all schools are equal, then all test-takers are on equal footing

· Thomas would say in this case, if there is still disparate impact, so be it

Feldman says this may be formal equality, but it’s not equality-generated
City of Richmond v. Croson (US, 1989) (Maj: O’Connor)
ANY RACE-BASED CLASSIFICATION TRIGGERS STRICT SCRUTINY
· Issue: Richmond plan required that a certain % of construction contracts be awarded to MBEs
· Threshold question ( should strict scrutiny be applied at all to affirmative action plans?

· Holding: the Richmond plan violates the EPC

· City has failed to demonstrate a compelling interest in apportioning contracting opportunities on the basis of race – hasn’t identified a need for remedial action in this area

· Essentially saying there needs to be specific evidence of past discrimination to justify an affirmative action program
· Lack of minorities in the field held not to be sufficient

· States can’t take remedial action based on general evidence – need specific evidence

· Croson usually read as ( any racial classification (including whites) invokes strict scrutiny 
· Change in doctrine from San Antonio where court didn’t apply strict scrutiny because it said there was no suspect class

· Here whites are treated as a discrete and insular minority (49% of population)

· But whites don’t fit into footnote 4, just as poor people don’t

· Marshall (dissent): mistake to apply strict scrutiny to affirmative action plans – 14th Amend concerned with discrimination against Blacks (harkens back to Strauder)
· Says this holding renders 14th Amend a nullity ( its purpose was to put everyone on equal terms, but court comes in and limits the means of equalizing (if the means of equalizing affect whites)

· Then Carolene Products strict scrutiny analysis will actually make it harder for legislatures to level the playing field

· Recognizes practical difficulty in viewing the 14th Amend as color-blind ( applying neutrality across the board will likely affect Blacks and whites very differently

· Applying 14th Amend neutrally makes it harder for Blacks to actually get equal footing

· Nearly impossible to treat everyone “equally” without advantaging Blacks

Doctrinal framework presently applied in affirmative action cases
· Subject to strict scrutiny because there is a racial classification

· Any racial classification garners strict scrutiny – doesn’t follow Carolene Products doctrine of discrete and insular minority

· To survive strict scrutiny, have to demonstrate a compelling state interest and narrow tailoring of the law

· Question of what is a compelling state interest is a classic policy question

Bakke (Powell) ( a state has a substantial interest that legitimately may be served by a properly devised admissions program involving the competitive consideration of race and ethnic origin

· To be narrowly tailored, race-conscious admissions program can’t use quota system – instead must engage in individualized review, and may consider race only as a ‘plus’ in an applicant’s file
Powell’s opinion becomes the law ( provides the rationale for why Grutter is okay but Gratz is not

Grutter v. Bollinger (US, 2003) (Maj: O’Connor)
DIVERSITY RATIONALE JUSTIFIES UNIVERSITY’S USE OF AFFIRMATIVE ACTION PLAN
· Issue: whether the use of race as a factor in student admissions to UMich Law School is unlawful
· Seems to be based on a compensatory rationale 

· Mirrors broadly expressed rationale for affirmative action in general

· But UMich is ill-placed to claim compensatory rationale under Croson analysis (b/c never had an explicit policy of discrimination as required to claim that rationale) – so they come up with the diversity rationale

· Holding: the EPC doesn’t prohibit the school’s narrowly tailored use of race in admissions decisions, furthering a compelling state interest in obtaining educational benefits of student body diversity
· Court looks to Bakke to define narrow tailoring requirement

· Must use individualized review

· Requires serious, good faith consideration of workable race-neutral alternatives 

· Program can’t unduly harm members of any other racial group (whites here)

· Program must be limited in time

· Court essentially gives the school 25 years

· Critical mass argument ( LS says it needs a certain % of minority students otherwise the students who are accepted will feel that they are representative of their group, and will be forced to articulate one viewpoint

· Reminiscent of Brown/Plessy phenomenon – faculty declaring what minority students experience
· Also justifies because says white students need to see a critical mass of minorities

· But this just puts white students’ needs above minority students’ needs

· Either way aren’t minorities just used instrumentally to better educate whites?
· O’Connor influenced by military briefs – where everyone is recognizably an instrument of one goal

· Military flatly says without affirmative action they can’t be effective
· Scalia/Thomas (concurrence/dissent): no compelling state interest in having an elite law school
· Doesn’t think diversity in education is a compelling state interest

· Also thinks the real motivation is classroom aesthetics – driven by the faculty

· Perhaps a compensation plus aesthetics ( legitimate compensatory rationale, but somehow connected up to aesthetics argument
Gratz v. Bollinger (US, 2003) (Maj: Rehnquist)
BUT AFFIRMATIVE ACTION PLAN MUST MEED BAKKE INDIVIDUALIZED REVIEW STANDARD
· Issue: whether UMich’s undergrad affirmative action program is unlawful

· Plan automatically grants 20 points to certain minority students

· Holding: university’s use of race isn’t narrowly tailored to achieve the asserted compelling interest in diversity, so the admissions policy violates EPC

· Doesn’t provide individualized consideration until after 20 points have been awarded
· Race also accorded more weight than most other factors
· Ginsburg (dissent): difference between policies of inclusion and policies of exclusion

· Accepts the Croson doctrinal analysis (strict scrutiny in all cases) – but says court must remember that affirmative action is a legitimate purpose, designed to remedy centuries of past discrimination
· When race is considered for the purpose of achieving equality, no automatic proscription is in order – Const is color-conscious to prevent discrimination being perpetuated and to undo the effects of past discrimination

· Feldman ( UMich could have created a model to readjust everyone’s grades/SAT scores against some factors that school determined to have affected them (i.e. economic status of their primary schools)
Sex & Sexual Orientation

Under current law, doesn’t matter if you discriminate based on sex or gender

· Can say both kinds of discrimination deserve the same degree of scrutiny, and therefore the distinction between the two doesn’t matter for legal purposes

· Ultimately justices probably don’t understand the difference between the two
BACKGROUND OF HISTORICAL DISCRIMINATION AGAINST WOMEN – CAN SEE THEM AS COMPRISING A DISTINCT GROUP, SO COURT JUSTIFIED IN NOT GOING WITH MERE RATIONAL BASIS REVIEW
Bradwell v. Illinois (US, 1873) (Maj: Bradley)
· Holding: court found no constitutional impediments to law rejecting women’s right to practice law solely based on their gender

· Speaks of men’s and women’s “respective destinies”

Minor v. Happersett (US, 1875)

· Holding: court upholds a law limiting voting rights to men

· Acknowledged that women were US citizens – but said right to vote not a privilege or immunity of US citizenship
· Because of decisions in Slaughterhouse and Bradley, court didn’t even consider that the EPC might constrain this gender classification

But then 19th Amend (Ratified in 1920) removes from states the right to limit suffrage on the grounds of sex
Frontiero v. Richardson (US, 1973) (Maj: Brennan)
ESTABLISHES THAT SEX-BASED CLASSIFICATIONS ARE IN A DIFFERENT REALM THAN EITHER STRICT SCRUTINY OR RATIONAL BASIS REVIEW
· Issue: differential treatment of women and men in terms of military benefits

· Holding: statute is invalid because it draws a sharp line between the sexes solely for administrative convenience, and is therefore arbitrary and forbidden by the DPC
· Plurality says that sex is a suspect classification ( therefore deserves strict scrutiny (only 4 say this)
· Takes as evidence that ERA is clarificatory – 14th Amend applied to women all along, and courts have just consistently gotten it wrong 

· Likely recognizes that there is a chance ERA won’t pass – by arguing in this way, he is at least getting everyone on board idea that sex-based classification deserves something stronger than rational basis review

· Powell (concurrence): says classifications based on sex aren’t inherently suspect, and don’t trigger strict scrutiny ( so some form of intermediate scrutiny established 
· Don’t want to give strict scrutiny because the states are currently deciding on the ERA – should leave it up to them, can’t treat the ERA as if it’s already been ratified

· A court decision would undercut the political process – operating in political register

· Court should stay hands off when the political process is going to get to same outcome

· Part of what is driving the court to investigate further is that court is uncertain about what the right model is for thinking about equality in cases of sex discrimination
INTERMEDIATE SCRUTINY NOT ACTUALLY ESTABLISHED UNTIL… 

Craig v. Boren (US, 1976) ( court finally agreed on intermediate scrutiny standard

· “A classification based on gender must serve important governmental objectives and must be substantially related to the achievement of those objectives”

· Contrast with “compelling state interest” and “narrow tailoring”

· Why does intermediate scrutiny come up in the context of sex and gender discrimination?

· Doctrinal argument part 1: strict scrutiny derives from Carolene Products, where it was applied to race – and women aren’t like Blacks in that they are not discrete, insular, or a minority

· Doctrinal argument part 2: but women have been historically discriminated against, and treated with a subordinate legal status

· Also perhaps there are actual biological differences between men and women – physical characteristics, perhaps even scientifically ascertainable psychological differences
· Identifying any difference as a “real” difference is a double-edged sword ( may be used as a protection in positive discrimination (i.e. affirmative action), but likewise may be used against you to justify negative discrimination

( Still haven’t reached a resolution as a legal or social culture with respect to how to deal with sex/gender differences – and general consensus that exists with respect to race discrimination doesn’t exist for sex/gender

· Ely ( women put on a pedestal at the same time that they are struck down

ESTABLISHMENT OF “EXCEEDINGLY PERSUASIVE JUSTIFICATION” FOR UPHOLDING SEX-BASED CLASSIFICATION
Mississippi University for Women v. Hogan (US, 1982) ( court holds that compensatory purpose for maintaining an all-women’s school doesn’t justify sex-based classification unless the classification is substantially and directly related to the compensatory objective

· Court establishes the “exceedingly persuasive justification” burden for upholding the classification 

· Met only by showing that the classification serves important governmental objectives and that the discriminatory means employed are substantially related to the achievement of those objectives

· Powell (dissent): court applying too strict a standard 

· Intermediate scrutiny designed to help free women from archaic and overbroad generalizations – never been used to invalidate state efforts to expand women’s choices
· Applying heightened equal protection analysis here frustrates the liberating spirit of the EPC

US v. Virginia [VMI] (US, 1996) (Maj: Ginsburg)
· Issue: does VMI’s policy of admitting only men violate the EPC

· Holding: VA has shown no exceedingly persuasive justification for excluding women from VMI, and the remedy proffered by the state doesn’t cure the constitutional violation (doesn’t provide equal opportunity)

· A purpose genuinely intended to advance educational opportunities isn’t served by VMI’s plan that affords a unique education only to men

· VMI relies on old-fashioned, unproven notions that admitting women would degrade the school

· Also VWIL is not is not an equal alternative for women
· Also sets up that gender-conscious action is okay – inherent physical differences can be sued to compensate women remedially

· Statistical differences vs. individual differences – law focuses on individual differences
· Rehnquist (dissent): dislikes “exceedingly persuasive justification” standard – says it is too vague
· Scalia (dissent): integrating VMI will fundamentally change the school
· Thinks that as an all-male school it does produce certain benefits and norms that are unique

Romer v. Evans (US, 1996) (Maj: Kennedy)
EXPANSION OF THE EQUAL PROTECTION DOCTRINE
· Issue: constitutionality of a CO amendment essentially prohibiting protection of gays
· Holding: the amendment isn’t furthering a proper legislative end – and therefore violates the EPC

· A state can’t deem a class of persons a stranger to its laws – says this law removes gays from any protection of the laws in CO (makes this argument based on statutory language)
· Says doesn’t need to reach rational basis question, because taking a whole group of people out of equal protection realm is a per se violation of equal protection
· Animus is the only justification for this law
· Court implicitly applies rational basis test (doesn’t consider gays a discrete and insular minority)

· But says amendment doesn’t serve a legitimate end – it is “a classification of persons undertaken for its own sake”( makes it harder for gays to demand protection of laws

· But rational basis isn’t articulated – so sexual orientation given heightened protection

· Court could have taken this as an opportunity to overrule Bowers on equal protection grounds
· But by sticking with rational basis, court avoids possibility of opening the doors to question of constitutionality of prohibiting same-sex marriage

· Perhaps court is applying something closer to strict scrutiny, and just doesn’t want to get into a detailed discussion about status of homosexuality (for whatever reason)

· Reasoning of case isn’t very good – example of truly legal realist argument
· There is a rational basis for discriminating against gays ( people on both sides of the debate in CO as to whether discrimination against homosexuals is allowed

· Also lack of clarify as to whether homosexuality should be classified as conduct or status

Conservatives hate Romer until Bush v. Gore
· Core equal protection argument ( recounts weren’t standardized, no rational basis for the recounts

· Even more radical expansion of the equal protection doctrine
Goodridge v. Dept of Public Health (Mass, 2003) (Maj: Marshall)
PROHIBITING SAME SEX MARRIAGE IS A VIOLATION OF 14TH AMEND
· Issue: prohibition of same-sex marriage in the state of Massachusetts

· Holding: state marriage ban doesn’t meet the rational basis test for due process or equal protection
· Absence of any reasonable relationship between disqualifying the same-sex couples from marriage and protection of public health/safety suggests that the ban is rooted in prejudice against gays

· Court doesn’t say marriage is a fundamental right, doesn’t review with strict scrutiny

· Possibly because if court said there was no compelling state interest, it would leave room for argument on the issue of whether there is a rational basis

· Also rational basis argument is difficult to make – state has already prohibited discrimination against homosexuals, so dept can’t proffer the real reason for the ban

· Or may be a strict textualist – no fundamental right to marry in Const, but there is EPC

· Practical difference is polygamy ( if finds a fundamental right to marry the person of one’s choice, then opens the door to the polygamy argument

· So instead tries to equate same-sex marriage with opposite-sex marriage

· Dissent: makes historical/biological argument for sustaining marriage as it is
· Marriage is about procreation and promoting order (making sure men don’t abandon the mothers of their children)

· But this doesn’t necessarily preclude same-sex unions – no evidence that it will undercut these fundamental reasons
VOTING

Reynolds v. Sims (US, 1964) 
· Equal protection demands that the seats in both houses of a bicameral state legislature be apportioned on a population basis ( “one person, one vote” standard adopted as EPC test for constitutional adequacy
Bush v. Gore (US, 2000)

· Core equal protection argument ( recounts weren’t standardized, no rational basis for the recounts

· Even more radical expansion of the equal protection doctrine

Feldman says this case may have been legitimized by 9/11 

· We needed a Pres, people less concerned with how we got one

· Also may be de-normalized, treated as a one-off
LIBERTY

Substantive due process: there are certain fundamental rights that no gov can legitimately take away from the citizenry, even if traditional legal procedures are followed

( What liberty is enjoyed under the Const?
Calder v. Bull (US, 1798) (Maj: Chase)
FIRST INSTANCE OF NOTION OF EXTRA-CONSTITUTIONAL RIGHTS
· Issue: apart from any specific provision of Const, can a gov deprive a citizen of vested property rights
· Holding: there are acts that are outside the bounds of what fed/state legislatures can do
· Vested rights ( extra-constitutional rights

Says these rights came from a social compact that the people and the gov entered into – can deduce that there are certain things that people didn’t intend to relinquish to gov
Implicitly suggests that these rights come from nature (natural rights)

But they may not preexist the Const – and instead come from state constitutions (constructed rights)
· 5th Amend DPC says gov can’t take away life, liberty, and property without due process – but this only applies to fed gov, and also it’s a stretch to get to Chase’s point
· Iridell: court can’t declare such rights as existing, because can’t possibly agree on what they are

· Could be that natural rights are real, but it doesn’t matter – or could be that they don’t exist at all

· What matters is that judges disagree as to what natural rights are ( so court should rely on the legislative process to make the determination (rather than judicial fiat)

Debate about moral truths – natural vs. constructed rights
· If believe moral truths are real, think they are facts about the world
· i.e. something is wrong, but not for any particular reason
· Constructivists believe that moral beliefs come out of the way we think about obligations toward others
· i.e. rights come out of the act of writing docs – the rights are present within them
· no difference between moral rules and statutory rules because they are all creations ( no such thing as deeply held fundamental rights
· then don’t think court should override legislative decisions on fundamentality grounds – argument against SDP
· Or maybe believe there are no rights, even under the Const – and by analogy there are no moral truths

Dworkin vs. Scalia debate

Scalia is a positivist

· Court must enforce what legislature says – morality plays no substantial role in the judicial process
· Morality might inform legislative decisions, but that’s up to the legislature
· Believe that bifurcation of the questions (why we have gov & how gov ought to run) is possible

Dworkin responds that Scalia’s reasoning depends on his moral view of judge’s role

· Any view is grounded in political morality – the meta-discussion about why one should follow practices must be a moral discussion

· Answer to the countermajoritarian difficulty ( isn’t really a difficulty at all

· No matter what the court does, it embodies some moral theory – can’t be more troubling to listen to the moral theory of democracy than the moral theory of individual rights

· Says ultimately rights are more important than democracy

· So no tension at all between majoritarian democratic decisionmaking and protection of individual rights – begin with principle of equality, and reason upwards to democracy
· Has to do with substance over form – start with substance (rights) and form will naturally follow – but not necessarily vice versa

Libertarian / laissez faire view of Const

· Legislatures shouldn’t pass laws that regulate morality, but should do things that have a pragmatic value

· i.e. laws that prohibit someone from harming another, or require making them whole after injury

· Role of court is to step in and block the legislature if it passes laws that govern morality

· Constitutionally, unless conduct harms another person, it must be allowed ( Const protects liberty and property, but that’s it

· Would say overrule the law in Griswold because it is a pure regulation of morality

· Would likely not have a problem with a law that both regulated harm and presented a moral determination (i.e. anti-discrimination law)

· Harm principle = limit autonomy to facilitate autonomy

FRAMEWORK FOR THINKING ABOUT WHETHER LAW SHOULD BE UPHELD
· Does it protect against harm, or is it merely a pure regulation of morality?
· Underlying issue ( does conduct being regulated cause harm?

· This could be contextual – may be harm in one situation given the circumstances, and no harm in same situation under a different set of circumstances

· i.e. hate speech in the deep south vs. hate speech in Switzerland

· In practice, leave it up to courts to make this decision

· But could have view that it’s up to the legislatures
Lochner v. New York (US, 1905) (Maj: Peckham)
LIBERTY OF CONTRACT (SDP RIGHT)
· Issue: can state legislature set a maximum hour law for bakers

· Holding: the law oversteps the limit of state police power, and is unconstitutional

· Using principle of liberty of contract – police power allows states to regulate when it is for the benefit of public health and welfare, but bakers don’t need governmental protection

· Court essentially creates the “liberty of contract” right as part of “liberty” under 14th 
· Harlan (dissent): court is wrong – being a baker is extremely dangerous
· Holmes (dissent): thinks there is something fundamentally troubling about the libertarian principle

· Doesn’t matter what court’s political theory is – up to the legislature to make these decisions

· Whatever theory the people believe will become law eventually – court should just lie down and take it

· Suggests court should never overturn the majority view unless a reasonable man would say the law impinges on fundamental rights
· But isn’t Holmes just following his own political morality?  (Dworkin arg)

· As read by Frankfurter (canonical reading) ( stands for proposition that democratic majorities should be able to pass any laws they like

· Democracy is good and the majoritarian process is necessary – problematic for countermajoritarian court to overturn legislation

· But this isn’t really what Holmes thought – he was more committed to the idea of the will of the mob
Lochner doctrine (court stepping in to protect SDP “liberty” rights) is fundamentally rejected 

( BUT THEN COURT CHANGES ITS MIND AND PROTECTS SDP “LIBERTY” AGAIN 
(possibly taking its cue from Holmes’ reasonable man argument)
Right of Privacy
Not mentioned anywhere in Const – but court has recognized that a right of personal privacy, or at least a guarantee of certain areas/zones of privacy, is constitutionally protected fundamental right
· Some justices have found the right recognized by the 9th Amend (“The enumeration of certain rights shall not be construed to deny or disparage others retained by the people”)

· Iridell in Calder v. Bull (but he says court should be limited to articulated rights, or those that are clearly included in the 1st Amend, EPC, etc)

· Other justices have claimed such a right can be found within the “penumbras” or “emanations” of various provisions of the Bill of Rights

· Griswold
· More recently, court has simply held that the right of personal privacy is implicit in the concept of “liberty” within the protection of the DPC – it is one of those basic human rights which is fundamental

· Roe v. Wade
Progression of the right of privacy (
1. Marriage (Loving v. VA)
2. Procreation (Skinner v. OK)

3. Contraception (Griswold)

4. Abortion (Roe)

5. Intimate Sexual Conduct (Lawrence)
Griswold v. Connecticut (US, 1965) (Maj: Douglas)
RIGHT NOT ECONOMIC – MORE OF A PERSONAL LIBERTY RIGHT – ‘ZONE OF PRIVACY’
· Issue: CT statute making it illegal to use or distribute birth control
· Holding: statute is unconstitutional because it sweeps unnecessarily broadly and thereby invades areas of protected freedoms

· How court defines the right in question sets a precedent for its expansion in later cases

· Douglas relies on the “penumbra” of the right to privacy in other Amends (1st, 3rd, 4th, 5th, 9th) ( says the right to be free of gov intervention with respect to contraception is grounded in these penumbras
· More like common law reasoning – extensions of areas where privacy matters to this new context

· Instead of libertarian no-harm principle (law invalid because not regulating harm)

· This would sound like Lochner – and Douglas doesn’t want to enter a similar era where states can’t pass economic regulation

· So tries really hard to find liberty right in Const (outside 14th Amend)

· Court doesn’t like the no-harm principle because it is too strict a rule
· Wants a vague rationale so that it can pick and choose which laws to strike down – not prepared to go as far as the no-harm principle would logically allow
· Harlan (concurrence): (dissent from Poe v. Ullman – see after Casey)

· Goldberg (concurrence): liberty protects personal rights that are fundamental, not limited to Bill of Rights

· 9th Amend lends strong support to the idea that liberty is protected by the 5th and 14th from gov infringement – and that it isn’t restricted to Bill of Rights

· In determining which rights are fundamental ( judges look to the traditions and collective conscience of the people to determine whether a principle is so rooted there as to be fundamental

· Says marriage right is fundamental

· Black (dissent): same flawed philosophy that gave us Lochner – no constitutional provision(s) forbidding any law to ever be passed which might abridge the “privacy” of individuals

· 9th Amend assures that Const was intended to limit the fed gov to the powers granted expressly or by necessary implication

If don’t like Lochner but like Griswold ( need a way to distinguish them

· Lochner SDP was the largest enemy of liberty constitutional thought for nearly 50 years

· Blocked a lot of state progressive legislation

· Lochner was fundamentally rejected in order to legitimate the New Deal

· To say that something is like Lochner (i.e. to discover SDP rights where none are expressly written in Const) is like saying it is the worst case ever

· But in Griswold, Douglas re-enters that realm again

· Maybe difference in countermajoritarianism – court should step in to protect persons in the case of personal liberty rights, but not economic rights?

· Can say state legislature has inherent ability to decide socioeconomic considerations

· So Lochner decision was right

· And then could say personal rights don’t as easily fit under states’ purview

· Democratic view is that most of the time majority’s view should be upheld, but in some cases want to protect the rights of political minorities
Roe v. Wade (US, 1973) (Maj: Blackmun)
RIGHT OF PRIVACY INCLUDES ABORTION RIGHTS
· Issue: constitutionality of TX laws criminalizing abortion except for purpose of saving the mother’s life

· Roe essentially creates both movements (pro-life and pro-choice) and the national debate

· Holding: right of personal privacy includes the abortion decision – but this right is not unqualified and must be considered against important state interests in regulation

· Abortion included in privacy – which is a fundamental right

· State is free to place increasing restrictions on abortion as the period of pregnancy lengthens, as long as those restrictions are narrowly tailored to the recognized compelling state interests in protecting the life of the fetus

· Sets up trimester framework ( state’s interest rises as fetus increases in viability
· Just as the fetus’ interests grow, so does the state’s interest in intervening to limit the pregnant mother’s fundamental interest

· Scalia says Roe short-circuits the political process altogether, politicizes the issue and the decision

· Says announcing rights not in Const makes court look like an illegitimate political body
Planned Parenthood v. Casey (US, 1992) (Maj: O’Connor, Kennedy, Souter)
STEP BACK FROM ROE – REPLACES STRICT SCRUTINY WITH VAGUE ‘UNDUE BURDEN’ TEST
· Issue: five provisions of PA Abortion Control Act at issue

· Holding: court reaffirms Roe, but abandons the trimester framework / strict scrutiny analysis in favor of the viability approach / “undue burden” analysis
· Pre-viability rule ( state’s interests in protecting the mother’s health and the potential life are outweighed by the woman’s right to choose without imposition of “undue burdens” by the state

· Post-viability rule ( state may prohibit abortion except when necessary to preserve the mother’s life or health

· Court doesn’t define what constitutes an “undue burden” – but does provide some clarification
· A law that serves a valid purpose doesn’t impose an undue burden simply because it has the incidental effect of making it more difficult or expensive to procure an abortion

· Neither does a law designed to persuade a woman to choose childbirth over abortion impose an undue burden unless it has effect of placing a “substantial obstacle” in her path

· O’Connor stresses stare decisis principles for upholding Roe – but this isn’t really an honest rationale

· Talks about reliance interests (expectation concerns in econ terms)

· But arguably people would only be affected for a few years, and then they would adjust their expectations

· Souter: “liberty finds no refuge in a jurisprudence of doubt” – changing societal definition of whether a basic liberty is available will cause an societal upheaval
· Scalia would say this is evidence that court shouldn’t have been deciding such a political question in the first place, and should remove themselves from the controversy 

· But counterargument is that since they did make Roe a constitutional decision, court can’t now bow out and expect the legislature to resolve the issue
· To them, the doubt created here is acceptable because Roe not overturned
· Kennedy ( “These matters, involving the most intimate and personal choices a person may make in a lifetime, choices central to personal dignity and autonomy, are central to the liberty protected by the Fourteenth Amendment. At the heart of liberty is the right to define one's own concept of existence, of meaning, of the universe, and of the mystery of human life. Beliefs about these matters could not define the attributes of personhood were they formed under compulsion of the State.” 
· Autonomy not just about your beliefs, but the actual life you make through your choices

· Trying to carve out fundamental features of being human that can’t be outweighed by state

· But arguably this actually justifies state proscription of action – because the essence of personhood really lies within, and don’t need conduct to define individuality

· Kennedy would have to argue that certain choices (and ultimately certain conduct) are essential to personhood
· Scalia (concurrence/dissent): written Const – don’t look behind it

· No mention of liberty/abortion rights in text of Const

· Court’s reasoning could be applied to other forms of conduct that have been held not entitled to constitutional protection, i.e. polygamy, adult incest, suicide
· Rehnquist (dissent): the “undue burden” test is too vague – leaves decision in judge’s hands
Feldman likes Casey – says court won’t flip because it is worried about what people will think

· Court full of desperate anxiety about what people will think if they flip on Roe
· Kennedy particularly concerned with this
· Doesn’t want to undercut his own legitimacy (look like he was put on court just to overturn Roe)
· And doesn’t want to undercut the legitimacy of the court
· But all this was lost when they ruled politically in Bush v. Gore
Harlan’s explanation of SDP (from dissent in Poe v. Ullman, concurrence in Griswold)
· Non unguided speculation – use written constitutional elements and try to discern some underlying principles behind them ( balancing “the relative weights or dignities of contending interests” (Souter)
· Common law reasoning – common law constitutionalism

· Scalia would say this isn’t the job of common law judges – Const is like a statute, and statutes trump the common law

· Rooted in history and tradition ( to determine what natural rights are
· “It is a rational continuum which includes a freedom from all substantial arbitrary impositions and purposeless restraints” (p.1139)

· Sounds like rational basis – but then ( “certain interests require particularly careful scrutiny of the state needs asserted to justify their abridgement”

· So is calling for strict scrutiny

· Concerned with state substituting its moral choice for the choice of an individual citizen ( autonomy!

· No (traditional) harm implicated here

· Our actions affect others, but individual interest may sometimes outweigh harm done to others

This is central to Souter’s reasoning in Glucksberg, and the majority opinion in Lawrence, and in spirit is present in Bowers

· Souter says judges don’t invent these rights – they invent something new on the basis of what they already have to work with (history and tradition)
· Would respond to Scalia by saying the Const is a fundamental document, and should be differentiated from a statute

· Therefore justified in looking back to the drafters’ intent, and not narrowly construing it

· Acknowledges that should look to history and tradition to determine rights
Summary of class argument

*Broader question of what is really fundamental ( need to look outside of Const (which is limited)
Can’t just be that liberty = all that is necessary for personhood – because not all people get to exercise their rights as a person (i.e. those living in totalitarian regimes, slaves)
· Must include actions that are necessary to not live a constrained life as that person

· Then have to talk about what actions are necessary to pursue the good life – and those pursuits must be authorized by the state

· Those actions = basic rights!

· Can distinguish being a person from the good life

· But this opens the door to the fundamental debate about what is the good life

· Scalia says we can’t agree – so legislatures must decide

· If we could agree on fundamental humanity, cases would be easy

Whole problem with substantive due process ( mystery of life is an elite, intellectual conversation – can’t make this decision for the rest of the country
· Frankfurter: people are fundamentally liberal, and will become more liberal over time

· He denies liberal SDP rights – afraid of opening the door to creating a conservative backlash

· Thinks liberals are moving too fast – by skipping the legislature and going straight to the court, may think they are victorious, but they are actually opening the door for failure

· Scalia: up to majorities to decide these issues
· SDP is a bad doctrine, because when the “bad guys” get control, they abuse it

Bowers v. Hardwick (US, 1986) (Maj: White) 
COURT SAYS NO FUNDAMENTAL RIGHT TO SAME-SEX SEX
· Issue: constitutionality of GA sodomy criminalizing sodomy 
· Holding: homosexual conduct is criminal – sodomy statute doesn’t violate Const
· White insists that the issue at stake is whether there is a fundamental right to engage in homosexual sex

· Defining the liberty interest at stake narrowly – only this particular conduct
· Court specifically says they won’t take a more expansive view of authority to discover new fundamental rights embedded in the DPC
· Blackmun (dissent): says case is more about the abstract fundamental right to shape relationships, right to form intimate bonds with other people – defines interest more broadly
· Protect rights because they form a central part of an individual’s life

· Also looks at Const’s protection of physical integrity of the home/privacy in the home

· Stevens (dissent): relies on prior cases ( origins of freedom, abiding interest in individual liberty makes certain intrusions on the citizen’s right to decide how he will live his own life intolerable

· Says prior cases established that state may not prohibit sodomy within the bedroom

· Statute is unconstitutional with respect to homosexuals, and can’t justify selective application

· Move from abstract level (general rights) to particular level (specific rights) plaguing majority and dissent

Lawrence v. Texas (US, 2003) (Maj: Kennedy)
COURT INCLUDES SAME-SEX SEX UNDER SDP “LIBERTY” – RIGHT MORE BROADLY DEFINED
· Issue: constitutionality of a TX law criminalizing homosexual sodomy

· Holding: SDP “liberty” allows homosexuals the right to choose who to form intimate bonds with
· Focus on “liberty” – what is the liberty interest implicated in SDP

· Self-conscious desire to insist that the Const requires a broader autonomy/right to privacy
· Court saying that defining liberty interest narrowly is wrong (Bowers)

· But never says that there is a fundamental interest at play here

· Maybe using an undue burden analysis ( raising the degree of difficulty

· Relies on lesser test (rational basis) and says there isn’t even a rational basis for prohibiting same-sex sex

· If instead triggered strict scrutiny, would say no compelling interest – possibly leaving open the door for someone to argue for rational basis test instead

· Kennedy begins with a sphere of moral agency and then mentions equality ( says state’s treatment of same-sex sex denies a whole class of people equal respect

· Sounds like Romer ( doesn’t want to equal protection route, so why invoke an EPC case?
· Isn’t prepared to say it’s never rational for a state to prohibit any consensual adult sexual relationship (i.e. polygamy) – still wants state to be able to regulate morality 

· So he balks and invokes Romer
· Also may be trying to show the cases as a quasi-seamless web, authored by him

· Key fact (though unmentioned) is that there is some reified category of being gay – so conduct that may otherwise be prohibitable as immoral is something that state can’t prohibit

· Kennedy taking SDP “liberty” and associating it with EPC idea of “groupness”

· Trying to sneak status into what seems like a conduct-oriented case ( says the law is about the irrational categorization and stigma in terms of status
· O’Connor (concurrence): relies on EPC to get to this result instead of DPC
· Scalia (dissent): court isn’t focused on the correct definition of the liberty right in question 
· Criticizes Kennedy’s “mystery of human life” passage – says cases are about specific rights to particular action, not about the mystery of human life

· Back to White’s definition of the right (Bowers)

CAN READ LAWRENCE IN TWO WAYS (
1. Kennedy is saying this is a fundamental right (though not explicitly)
a. But then you open the door to questions about adult incest and polygamy

b. Same worry about writing opinion by stressing values of liberty and equality

i. Could say that those groups don’t have “statuses” now – modern social movement that shaped and created gay identity then does the crucial constructive work of making same-sex sex something that can’t be prohibited
2. Or saying there are certain statuses that are deserving of moral weight

a. But then arguably EPC opens us up to a lifetime of analyzing these questions in light of social facts that are malleable

i. And then whichever justice is writing the majority opinion gets to decide which statuses are deserving of moral protection – back to Scalia’s fear!

If you are a status, where the definition of the status derives from some conduct, then even if your “groupness” isn’t sufficient for getting you under EPC protection, Lawrence may get you SDP protection when it comes to the liberty right to engage in the conduct that identifies you as a member of that group

· Caveat 1: what if the conduct you are engaged in isn’t part of the “mystery of life”?

· Caveat 2: is this really true even of the status of being gay?

( Permissibility of the underlying conduct turns out to be an important part of the reasoning
Maybe in Lawrence privacy line of cases is stepping outside the narrow line of cases focused on reproduction ( extending autonomy to the body

· Arguably then autonomy can naturally be extended to ending one’s life (Glucksberg)

· But may say there is a harm concern at play in Glucksberg
· Or could make state’s interest argument
Washington v. Glucksberg (US) (Maj: Rehnquist)
LIMITATION ON THE “LIBERTY” RIGHT –DOESN’T INCLUDE ASSISTED SUICIDE
· Issue: constitutionality of a WA statute criminalizing assisted suicide

· Holding: assisted suicide prohibition doesn’t violate the 14th Amend on its face or as applied to competent, terminally ill adults who wish to hasten their death with medication

· Two-step SDP analysis ( Rehnquist trying to limit SDP
· Fundamentality depending on tradition

· Narrowing of the account – narrow construction of the right
· Says SDP jurisprudence is a process whereby the outlines of 14th Amend “liberty” have been carefully refined by concrete examples involving fundamental rights found to be deeply rooted in legal tradition

· Thus there is a threshold requirement that a challenged action implicate a fundamental right before requiring reasonable relation to a legitimate state interest

· So don’t need to ask whether the statute sets up an arbitrary imposition/purposeless restraint that is at odds with DPC – because no fundamental right to die

· But even if concede that it is a fundamental right, might say state interest is a stronger interest here than it is in Lawrence
· Souter (concurrence): tries to balance state’s interest with individual right ( subtle balancing test
Vacco v. Quill (US, 1997)
· Issue: equal protection claim based on alleged irrationality of the distinction between persons who wish to refuse lifesaving treatment and persons who wish to gain assistance in committing suicide

· Holding: the distinction between assisting suicide and withdrawing life-assisting treatment is both important and logical, and clearly rational

· Grounded in legal principles of causation and intent – act versus omission

· Relies on same “valid and important public interests” as those articulated in Glucksberg ( satisfy the constitutional requirement that the statute bear a rational relation to some legitimate end

DETERMINING FUNDAMENTALITY – BEFORE APPLYING SDP “LIBERTY” DOCTRINE
· Orothodox approach ( could say look at similarities between the cases (Feldman doesn’t like!)

· Sees cases as proceeding in a line of expanding liberty

· Define Griswold as reproductive freedom ( get to Roe ( get to gay sex because not reproductive sex (like contraceptive sex)
· Better approach ( start with the basic philosophical question what does it mean to live the good life?
· Fundamental rights = rights that are necessary to live the good life

· If can identify those features that make it distinctive to be human, might be able to move beyond and pick out those interests that outweigh the other alternatives

· Could say court is banning laws that are arbitrary and purposeless – and that there is no good purpose in state taking away thinks that are fundamental to being human

· Ample evidence in Lawrence and Glucksberg that this notion might be behind the first order of court’s thinking

· Question isn’t whether or not the right has always been recognized – question is whether the right is implicated in a broader conception of what it means to be human

· Could argue that Roe and Casey are fundamentally different from the rest of the SDP cases
· Cases necessarily implicate the balancing of one person’s rights and potential person’s rights

· Is a woman’s right to control her own reproductive processes connected to the mystery of life, outweighing the harm to the potential life?

· Can’t plausibly say that banning abortion is arbitrary and purposeless ( so something tricky about embedding Roe in the middle of the line of cases

· Argument must be that there is something fundamentally different about abortion
INCORPORATION
Used to be the central debate in the civil liberties jurisprudence

· But very rare that will have to ask whether one of the first 8 amends is incorporated against the states 

· In writing a brief, would just say ( “The X Amend is incorporated against the states by the 14th Amend” and then cite the relevant case

Selective Incorporation
Case by case the court would decide what was fundamental, based on the first 8 amends
· Why did the court want to incorporate the rights of the Bill of Rights against the states?

· Reconstruction Amends fundamentally changed the relationship between fed gov/Const and states

· Move to interpose the Const between the individual and state gov

· Greater state independence ( lesser state independence

· Const comes to play a larger role in lives of individuals and also the running of states

· Represents a decision as to who is included in “we the people” ( means there is a direct relationship between individuals and the fed gov
· So Const does protect individuals from states

· But this change was gradual
· Move by fed gov to say that Const will protect blacks against state discrimination (Reconstruction) – but this movement failed

· Then another 90 years in which court doesn’t think it wants to extend protection to individuals against states – stands aside while states do whatever they want to their citizens

· Especially with regard to race

· Const is ambivalent because it is in bad conscience – Plessy is the law

· *This wouldn’t have been true if Slaughterhouse had come out other way – then Bill of Rights would be incorporated through privileges and immunities clause
· Would have meant stronger textual support – and privileges and immunities clause could be interpreted as including SDP liberties too

· Brown changes this – court finally insists that Const protects Blacks against state discrimination

· This exerts a gravitational pull on the rest of the Const

· Once court strengthened protection against fed gov, similarly had to say that people were likewise protected from state govs when it came to the same fundamental rights

· Would have been easier and simpler to create a national right (i.e. say 14th Amend incorporates the entire Bill of Rights) – but this could have created a legitimate political stir ( so court instead proceeds right by right and diffuses the opposition

Years between Plessy ( Brown dealing mostly with economics (expanding commerce clause, blocking state legislation via Lochner) 

· Not obviously connected to race – but did mean that econ largely dominated the country’s attention

· Also a direct connection between economic growth and the emergence of the more universal definition of  “we the people”

· Increased national sense of connection – railroads, highways – closely connected to economic growth and unification of the country

· Move towards a broader, nationalized conception of “we the people”

· Expansion of individual rights is a product of this
FREE SPEECH

Debs v. US (US, 1919)

· Issue/Holding: Debs (socialist) sent to jail for speaking his mind about the war (specifically labor/capital)

· Related to Youngstown – in wartime don’t have the time or resources to remain hands off

· Holmes ( “clear and present danger test”

· Not all speech is protected – speech that is unjustified (“false”) in some way can be prohibited

· Question of “proximity and degree” – court is declaring that it will become the arbiter of whether the state’s claims are justified

· Court trying to balance individual liberty against the authority of the state to do what it wants

· Black ( 1st Amend: “Congress shall make no law abridging the freedom of speech” – test contradicts that

· But court says no fundamental difference between “the freedom of speech” and “clear and present danger” test

· Says that “the freedom of speech” doesn’t cover speech that incites criminal activity/violence – that speech doesn’t fall within the category of freedom

Holmes’ more general view ( gov can repress speech bordering on a clear and present danger, because if a revolutionary garners enough support and advocate his views, he will eventually make a revolution in the long run

· So state is justified in trying to stand in the way in the short term

Gitlow v. NY (US)

· Here Holmes uses his nihilistic notion of human nature to support that the only meaning of “free speech” is that people should be given their chance to express their views

· Doctrinally, difference to him must be that here there is no clear and present danger – Gitlow doesn’t have much support, not during wartime

Whitney (US)

· Doctrinally – imminent is required

· “There must be a reasonable ground to believe that the danger apprehended is imminent”

· Holmes suggesting that ideas are permissible

· If over time, those ideas will lead to some sort of revolution, that’s fine and free speech dictates that those ideas are permissible

· But when the harm are imminent, not really about talking about ideas anymore – one step closer to action

Masses Publishing Co. (US)

· Learned Hand introduces the idea of probability analysis

· The court wants to discount the quantum of harm that would be caused (gravity of the offense) by the probability that the words spoken are actually going to produce that harm (likeliness that harm will occur)

· Permit speech – but not speech that causes certain actions

· So try and permit the right amount of speech – just the amount needed to take caution to ensure that bad actions don’t happen

· Key point ( when there is a compelling state interest (rather than a compelling human interest) – it wins

· Structure where court asks whether a right may be overridden under some circumstances to prevent a harm ( parallel to question of whether there is a compelling state interest in treating people unequally or overriding their fundamental interests

Central theme of entirety of free speech law ( relationship between speech and actions

· There are clearly actions that aren’t permissible, but speech about those actions is permissible

· Very contemporary debate ( in the foreground of issues concerning terrorism, etc

· Because of cases like Whitney, almost impossible to convict anyone of incitement – so 9/11 terrorists often charged with/convicted of conspiracy
BONUS ROUND
COMBINES FUNDAMENTAL RIGHTS W/ EQUAL PROTECTION W/ FEDERALISM
Katzenbach v. Morgan (US, 1966)
· Issue: provision of the VRA that requires state to allow someone to vote provided he has completed a certain level of education in a PR non-English-speaking school

· Holding: the provision is constitutional – it is an appropriate use of the §5 power to enforce the EPC

· Court defines Congress’ power pursuant to 14th Amend, §5 (Enforcement Clause)
· Provision confers Congress’ enforcement power

· Similar to McCulloch – means that Congress ascertains for accomplishing constitutionally permissible ends are appropriate subject to §5

· Caveat: Congress can’t diminish the rights set by the Judiciary in interpreting the 14th Amend

· Congress can expand – but can’t limit

· Otherwise would violate separation because would mean Congress could reduce individual protection, but it is the power of the court to say what the law is

· Limitation of Congress’ §5 power turns on the word “enforce”
· Singular interpretation of “enforce” – enforcement of a right doesn’t including diluting it

· As opposed to Commerce power – regulation can mean let some things in, keep other things out, or even do nothing

· Power to interpret remains with the court – once Congress has acted to enforce, court will come in and check to see whether it enforced correctly

· Standard of judicial review is whether the enforcement was plainly adapted to accomplishing a permissible end

· Court retains some oversight, but it may be very deferential under Katzenbach model
· Large grant of discretion, but it is uni-directional – Congress can only expand rights under the 14th Amend

City of Boerne v. Flores (US, 1997)
· Issue: constitutionality of Congress’ enactment of RFRA
· Same debate over necessary and proper standards vs. appropriate standard ( RFRA trying to counteract court’s decision in Smith, restore strict scrutiny to laws burdening religious freedom
· No clear interstate economic effects, so court doesn’t rely on Commerce power – relies on §5 instead, because thinks religious liberty is definitely fundamental 

· Holding: RFRA exceeds Congress’ power under 14th Amend Enforcement Clause (§5)
· RFRA contradicts vital principles necessary to maintain separation of powers and fed balance – court says this amounts to outrageously usurping its power to say what the law is
· Intermediate step ( court has to say that §5 Enforcement power doesn’t confer the authority to expand constitutional rights beyond a floor set by the court

· Court saying that when they reinterpret earlier precedent in a way to dial back some individual liberties, Congress can’t go in the other direction and step in to expand those rights – and to do this, court has to drastically scale back the enforcement power of §5 delineated in Katzenbach
· Kennedy focuses on the two different drafts of the 14th Amend to narrow its interpretation

· Original draft of 14th Amend essentially gave Congress power to override laws that were ordinarily within the sole power of the states to regulate
· Concern that this would change the federal system – under §5 it would seem that Congress could actually repudiate state laws

· Necessary and proper standard would have authorized this – it is a broad, deferential system of review (under McCulloch)

· Subsequent adoption of language including “enforce” and “appropriate”

· Kennedy says Congress’ power is no longer plenary but remedial
· But can still look at broader purposes, and the fact that the language is still pretty broad

· Language of both drafts still invokes McCulloch – deferential standard

· History of the Enforcement Clause
· Maybe conclude that as of the passage of the 14th, the framers had in mind a preservation of the traditional realms of federalism – but now living in a different world where a lot of this federal transfer has already happened (i.e. under Commerce Clause) – so now just want to adopt a more permissive/expansive interpretation

· Find historical intent and use it to reveal the inapplicability of the law to modern circumstances

· Scalia doesn’t join history portion of the opinion – maybe worried about this kind of argument, where historical evidence is used against itself, and used as a technique for subverting the reasons to show that they are no longer applicable

· Court doesn’t overrule Katzenbach – instead differentiates it

· Kennedy hints that Congress can only use §5 power when something is understood to be intentionally discriminatory – when the subject has a nasty past (i.e. race)

· By contrast, RFRA covers every imaginable state law

Feldman says that we are heading towards a Strauder-like account of the 14th Amend ( when convenient, the court will fall back on the conclusion that the 14th is ultimately about race
· For Kennedy, Romer is about animus – and Const prohibits animus
· So thinks laws should only be held to strict scrutiny where there is animus against a group

· Becomes a debate about what counts as animus and what counts as legitimate grounds of social policy analysis 
Const itself is a document embedded in particular historical circumstances ( need to be direct and honest about those circumstances, take seriously where the Const came from, and understand that the text of the Const and the history of constitutional interpretation also comes out of a particular historical place
Core ( when you think about producing constitutional arguments, want to balance two things:

1. Think above the messiness of the actual doctrine

2. But also want to plunge into that doctrinal world/mode of speaking (social conventions that we use to discuss these issues)

The nature of our constitutional debate is that all participants insist they are acting in fidelity to the Const

( Suggests the Const is a living language through which we express our most fundamental debates about who we are as a people, and who counts as “we the people”
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